Davenport Lyons

Licensing Bulletin

Last Orders For
The Licensing Act

On 7th February 2005, the Licensing Act 2003 started to come into

force.

Applications for conversions and variations can now be

submitted with the new licences taking effect on a second date,

probably 8 November 2005.

Premises Licences

These will replace the current justices'
licences. They can be granted in the
name of a company or an individual.
The application must be made to the
local authority where the premises are
situated. They will last indefinitely
unless suspended or revoked. The
licence can (if you apply and the
application is granted) authorise the
sale of liquor and regulated
entertainment without having separate
liqguor and entertainment licences.
Where alcohol is sold, a Designated
Premises Supervisor ("DPS") must be
specified on the premises licence. This
individual must be the holder of a
personal licence.

In the case of a new licence where no
relevant representations are made by
responsible authorities or interested
parties, the licensing authority must
grant the application subject only to the
mandatory conditions and such other
conditions as are consistent with the
operating schedule.

Comment: In relation to new licences
and variations, some local authorities
are likely to encourage objections from
their own officers and the police so as
to trigger their discretion to apply their
policy, refuse the application or impose
additional conditions.

Personal Licences

A Personal Licence is required where
alcohol is sold. In such cases, a DPS is
also required. This person will usually
be the person responsible for the day-
to-day running of the premises. More
than one individual at the licensed
premises may hold a personal licence.
All sales of alcohol under a premises
licence must be made by or under the
authority of a personal licence holder.
A personal licence is issued for ten
years in the first instance. A variation of
the Premises Licence is required where
the DPS changes.

Comment: This should not mean that
the personal licence holder must
physically authorise and oversee each
sale although there must obviously be
sufficient supervision. The Police may
require several personal licence
holders in some circumstances.

Conversion of existing licences and
certificates

Justices' licences or Club Registration
Certificates must be converted to a
Premises Licence or Club Premises
Certificate. The current benefits and
restrictions will be carried forward.
When the conversion application is
made, it is possible to apply to vary the
current licence or certificate to, for
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example, increase the terminal hour. If there are
objections to the variation, the Council's policy will apply
and if granted, additional conditions can be imposed.
Applications to vary will need to be advertised in the
newspaper and on the premises.

Comment: Conversion applications for personal and
premises licences must be submitted before 6th August
2005. Although the Government have announced a
separate fee (up to £120) and the requirement to
advertise in a newspaper, there seems little to lose by
applying for a variation as the conversion has to be
determined first. However, one unattractive scenario
would be if the Council granted the variation with onerous
conditions.

Temporary Event Notices

Temporary event notices ("TENs") replace the existing
occasional licences and special orders of exemption.
TENs can be used to authorise relatively small-scale
events held in or on any premises involving no more than
499 people at any one time. Each event covered by a
TEN can last up to 96 hours and no more than twelve
TENs can be given in respect of any particular premises
in any year.

Comment: a variation to include the occasional hours
may be cheaper and easier in the long-term.

What is needed for conversion?

a. The originals or certified copies of the existing
licences and certificates.

b. A plan of the premises in the specified form.

c. The original or certified copy of any Children's
Certificate.

d. A form of consent in the specified form, given by the
individual named in the application.

e. A form of consent in the specified form, given by any
person who is required to consent to the application.

f. The prescribed fee.
Provisional Licences

Provisional licenses that have not been declared final
cannot be converted. However, the local authority MUST
have regard to the existence of the provisional licence
when considering the Premises Licence application if
certain requirements are satisfied.

FEES

The fee levels have been increased from the draft consultation particularly for large premises in large city centre
locations with a high rateable value used exclusively or primarily for the sale of alcohol.

Comment: Under the new licensing system, a fee is payable for the grant of the premises licence and then an annual
charge. The fees are based on the rateable value of the property. The new fee structure is as follows:

Temporary Event Notice £21

Premises Licence

Rateable Value £0 - 4,300
Application Fee 100
Application Fee for large bars and pubs *

Annual fee 70

Annual fee for large bars and pubs

Variation Fee at conversion 20

£4,301 - £33,001 - £87,001 - £125,001 and
33,000 87,000 125,000 above
190 315 450 635
900 1905
180 295 320 350
640 1050
60 80 100 120



Comment: Many premises' rateable values are being reviewed
in April. It may be prudent to apply before April if you think that
the rateable value may increase. In the case of an increase from
band D to E, this could save £185; or in the case of a pub in band
C, could save much more if it is likely to jump into bands D or E.

Comment - The levy of primary use only applies to premises with
a high rateable value whose business is primarily or exclusively
selling alcohol. In premises with a Special Hours Certificate,
alcohol must be ancillary. It would therefore appear that such
premises would not have to pay the higher fee. The risk is that
local authorities will be more interested in the ancillary nature of
alcohol if they can get a higher licence fee. QOperators should
consider carefully whether to apply to remove any of the
requirements of the Special Hours Certificate upon conversion
as liquor would then only be ancillary to one activity, rather than
the combined effect. Check your rateable value - it should be

Comment: It is anticipated that many (if not
all) variations submitted after the

transitional period will attract the same fee
as grant (in some cases up to £1,905). The
only variation that does not need to be
advertised is a change of the Designated
Premises Supervisor.

Changes to the
deposited plans (which under the current
regime do not need to be advertised) may
attract the full fee plus the cost of a
newspaper advertisement. Therefore, if you
think you might want to change something,
do it in the transitional period !

shown on your Business Rates bill.

Additional Fees

Outdoor events which have 5000 or more persons must pay an additional fee with their application. The amount

of the added fee relates to the maximum number of persons attending. There is a sliding scale up to £64,000 for
very large events.

Comment : so much for reducing cost and red-tape ....

Drinking Responsibly - The
Government's Proposals

The Department for Culture, Media and Sport (DCMS)
and the Home Office have issued a consultation paper on
proposals to charge licensees for policing the area
surrounding their premises.

The proposals involve the Police and Local Authorities
determining certain areas as 'Alcohol Disorder Zones'. To
create a zone, there would need to be strong evidence of
alcohol related disorder which has reached unacceptable
levels.

Prior to the implementation of these zones, licensees
would be given the opportunity to implement a set of
actions to reduce alcohol disorder. If they fail to do this
they would be required to contribute towards policing and
other local costs of dealing with the disorder being
created by alcohol in the area. DCMS are seeking
comments on these proposals. This document can be
viewed on the Home Office website:

http://www.homeoffice.gov.uk/docs4/consult_alcohol.ht
ml

Responses need to be made by 28 February 2005 and
should be sent to:

Alcohol.consultation@homeoffice.gsi.gov.uk

The Office of Fair Trade is also being consulted about
proposals to require minimum pricing and stop all-in-one
offers. Legislation is likely to follow.

Comment - It seems unfair that well-run premises are
further burdened with higher licence fees just because of
some irresponsible operators and because they are in a
"disorder area". If enacted, it is likely that such disorder
areas could include the proposed stress area in
Westminster which would mean that licensees were
punished by not only being unable to extend their
licences but also having to pay higher fees !



Specification For Plans Announced

A plan of your premises must accompany your application to convert or vary your licence or certificate. Unless the
licensing authority have agreed in writing that an alternative scale plan is acceptable, it must be drawn to the scale of
1:100. The plan should include a legend explaining the use of symbols on the plan. It must show the following:-

The extent of the boundary and any external and internal walls of the building and the perimeter of the premises.

a.
b. The location of access and egress to and from the premises.

o

Q

The location of escape routes.

Where the premises is used for more than one licensable activity, the area within the premises used for each activity.

e. Where an existing licensable activity relates to the supply of alcohol, the location on the premises which is to be
used for the consumption of alcohol.

f. Fixed structures or similar objects, any stage or raised area (including its height), steps, stairs, lifts, toilets and

kitchens.

g. The location and type of fire safety equipment.

Photographs for
Personal Licences

e Taken against a light
background

e 45 mm x 35 mm

e full face uncovered, no
sunglasses, no head covering
unless for religious beliefs

e on photographic paper

e endorsed (see alongside)

Things To
Think About ...

What activities do you need to
be licensed for ?

Are the existing licensees up-to-
date?

In order to convert, you will
need the consent of the current
licensees in the specimen
format

What current licences do you
hold and are the originals
available?

Do you have up-to-date plans ?

Who will be the Designated
Premises Supervisor?

Who can certify a photograph?

e the chief executive of the licensing justices for the licensing district
concerned,

e a solicitor or notary, or

e a person of standing in the community eg bank official, police officer, civil
servant; minister of religion

e an individual with a professional qualification

Westminster City Council's Statement of
Licensing Policy

On 7th January 2005, Westminster Council published its Statement of
Licensing Policy which will apply to all new Premises Licences and variations
during the transitional period. Despite receiving 84 representations, there are
few changes to the draft Statement.

It is important to be aware that the Statement of Licensing Policy is only
effective if the Licensing Authority receives a relevant representation from either
a responsible authority, such as the police or environmental health officer, or an
interested party, such as a local resident. Otherwise, the application must be
granted without the need for a hearing. The reality is that most new Premises
Licence applications or variations will receive objections.

Stress Areas

The Council continues to apply a special policy relating to cumulative impact
to the existing designated Stress Areas of the West End, Edgware Road and
Queensway/Bayswater. Under the new regime, the policy will apply to all

licence applications, not just licences which authorise entertainment. This
policy is similar to that already in place for entertainment licences, although
removes all reference to the Central Activities Zone where there was a
presumption to grant.




Hours in Westminster

In principal the new laws do not have fixed “permitted
hours”. However, Westminster has a policy which applies
to all types of premises licences and club premises
certificates. It refers both to the hours in which premises
are open to the customer and to the hours when
licensable activities are taking place. It is the Council's
intention to grant licences or variations only where the
hours proposed are within the "core hours".

The core hours (when customers are allowed to be on the
premises) are as follows:

Monday to Thursday 10.00 a.m. to 11.30 a.m.

Friday and Saturday 10.00am to midnight

Sunday Midday to 10.30 p.m.

Sunday immediately prior

to Bank Holidays Midday to midnight

Premises that currently have hours greater than those
specified in the core hours will retain their hours unless
the police can substantiate an objection.

Under the new laws, consumption is not a “licensable

Type of Venue

Within a Stress Area

activity”. However, it appears that “drinking-up” time is
likely to be brought across onto the converted licence.

Comment: The policy potentially offers advantages for
pubs and bars who wish to extend their current Justices
licence on Friday and Saturday, although in reality, the
extension would only be 40 minutes at most (this is
because the hours relate to when customers can be on
the premises). A variation will be required at the same
time as conversion. It will need to be advertised and may
be the subject of objections.

Variations could be for a permanent extension to or cater
for occasional events, thus negating the need to apply for
temporary event notices. A variation may also be
required for live entertainment which was previously
exempt. Some commentators on the Act believe that
there is little risk of submitting a variation at the same time
as conversion as the conversion has to be dealt with first.
However, if there are objections and the local authority
grants the variation, additional conditions could be
imposed which may be difficult to remove.

Outside a Stress Area

Restaurants and Late

Refreshment

Night

Public Houses and Bars

Off Sales of Alcohol

Theatres, Cinemas, Other
Performance venues and Qualifying
Clubs

Music and Dance Premises

Premises where there is nudity or

striptease circumstances

On its own merits and relevant criteria
on primary use and

Combined Use Premises, such as

i : d dant
hotels, casinos, café/bar/restaurant oo

proposed hours

Grant subject to relevant criteria and
no additional cumulative impact

Refuse, unless it is an application to
vary hours within core hours

Grant subject to relevant criteria and
no additional cumulative impact

Grant subject to relevant criteria and
no additional cumulative impact

Refuse, unless application to vary
hours within core hours

Grant only in exceptional

Grant subject to relevant criteria

Grant subject to relevant criteria

Grant subject to relevant criteria

Grant subject to relevant criteria

Grant subject to relevant criteria

Grant only in exceptional
circumstances

On its own merits and relevant criteria
dependant on primary use and
proposed hours.

Comment - there may be an opportunity for the so-called combined use premises if it can be established that the
primary use does not fall within the class of premises where the policy is strictest.



Phasing of Conversion
Applications

Westminster Council has prepared a timetable for submission of conversion applications and is
directing applicants to make their applications, in accordance with the following timetable:

Premises

Phase One

Phase Two

Phase Three

Phase Four

7 February 2005 to 20 March 2005

21 March 2005 to 8 May 2005

9 May 2005 to 19 June 2005

20 June 2005 to 6 August 2005

Holders of Public Entertainment or
Night Café licences

Applicants in the West End Stress
Area

Other premises in West End or St
James's wards, and applicants from
invited "big operators"

All remaining applicants

There is no legal obligation to submit the conversion (and variation) application during these phases. If you are in the
later phases, your application could be prejudiced if there are complications, objections, it is rejected or there has to
be an appeal. There would seem to be no harm in submitting the application sooner, rather than later although some
operators may want to wait for a few weeks and see what the council is likely to grant upon variation.

Drugs - Police
enforcement
campaign

In accordance with a Home Office
initiative, it is expected that the police will

shortly commence covert and overt visits
to licensed premises, particularly in the

West End. It is an offence to allow
premises to be used for the supply or use
of controlled drugs and can result in
licensed premises being summarily
closed.

PLANNING: Change of
class use announced

The revised Use Classes Order specifies new classes of use and will
take effect from 21 April. They are:

Class A3: Restaurants and Cafes

Class A4: Public house, bar or other drinking establishment.
Class A5: Hot food takeaways:

It may still be a case of fact and degree as to what the predominant
use will be. Any change to or from these uses will require planning
permission. The Government has not yet announced the
“transitional procedures”. However, it is likely that the use in
existence at the time the Order comes into force will become the
lawful planning use. The new Order effectively removes permitted
development rights for restaurants to convert to public houses,
wine-bars or hot food takeaways without first obtaining planning
permission.



Frequently Asked

Questions

What is the importance of the 7th
February 20047?

Holders of all 'existing licences' can apply to convert
their current licences at any time between 7th
February and 6th August 2005. The same applies to
registered clubs, who may apply to convert their
registration certificates to club premises certificates.
This gives a 6 month window to make your
application. If you do not convert during this time you
will have to apply for a 'new’ premises licence or club
premises certificate. The existing licence or certificate
will lapse on the second appointed day, which will
probably be the 8th November. If you miss out there
is no “safety net” and closure beckons on 8 November
2005.

If | add another person to my justices’
licence after 7th February, will they
need to obtain the new personal
licence qualification?

The Act makes transitional provision for holders of
justices' licences to apply for a personal licence
without needing to possess the new licensing
qualification if they make their application during the
transitional period. If in that period, a person is added
to the current Justices' Licence, they can apply for a

personal licence without needing the new
qualification.

Who can make the conversion
application?

A conversion application can only be made by the
current licensee(s) or with their consent. If a licensee
leaves during the transitional period, they must have
given their consent or be transferred off the current
licence before the conversion application is made.

What will happen to my children's
certificate?

There may be little point converting a Children’s

Certificate as the new Act allows children under 16
into licensed premises where they are accompanied
by an adult. It may therefore be appropriate to ask the
local authority to dis-apply the Children Certificate so
that you are not bound by the old conditions and new.

Will | still get 36 hours opening on New
Years Eve?

Yes, when converting a current justices' on-licence to
a new premises licence you will automatically get the
extended opening hours for New Year's Eve, following
the de-regulation in 2002. This extends your
'permitted hours' to include a continuous 36-hour
period between 11am on New Year's Eve and 11pm
on New Year's Day each year.

How will the new laws impact on
occasional extensions?

Occasional licences, permissions and special orders
of exemption are abolished and you need to think
about whether you can hold the same event under the
authorisation of a temporary event notice, with its
associated limitations.

Should you wish to have regular extensions, such as
weddings, birthdays, or occasional entertainment it
might be easier to vary your licence at the same time
as conversion.

What is happening to the exemption
from having a licence for music or
singing by up to two performers?

Under the new regime, a licence will be required for
regulated entertainment unless the entertainment is
incidental. If not incidental, the licence will need to
authorise regulated entertainment. If granted, the
Council can impose works or noise guidelines unless
certain exemptions apply. However, it appears that
recorded music is “convertable”.



Security Industry
Authority

Door
Supervisors

The last "phase" of the Private Security Industry Act
2001 which deals with door supervisor licensing in
London is fast approaching. All persons who act as door
supervisors, that is those who are responsible for
security, protection, screening the suitability of people
entering premises or conflict management in licensed
premises that are open to the public, will need to be
registered with the Security Industry Authority (SIA) by
11 April 2005.

All those who directly supervise door staff will also need
to be registered as non-front line staff, although if you
employ an approved firm or agency to perform these
duties on your behalf, it appears that you as an operator
or manager do not need to be registered. There may be
exemptions from further training for persons with certain
qualifications. See www.thesia.org.uk/licences/doors-
previous-qualifications.asp

Applications can be made to the SIA either by post or
on-line from 5 January 2005, and you will need to
provide:

e An approved qualification, this must be either 'Level
2 National Certificate in Door Supervision', or 'BTEC
Award in level 2 Door Supervision', or 'NOCN Level
2 Award in Door Supervision'. Your current certificate
may provide exemptions.

e Fee of £190.

Once your application has been accepted as complete
the SIA will undertake the necessary criminality check
and issue the Licence. This process can take up to 8
weeks. Applications should therefore be submitted as
soon as possible to ensure registration by 11 April.

Smoking

Contacts

This Bulletin is designed to provide a summary
of the subject matter, in what is a very
complicated and uncertain area of law. It does
not purport to be comprehensive or a substitute
for specialist legal advice in individual
circumstances.

If you would like any further information on these
or any other related topics please contact a
member of our Licensing Department:

Alun Thomas
020 7468 1616
athomas@davenportlyons.com

Peter Glazebrook
020 7468 5573
pglazebrook@davenportlyons.com

Thomas O’Maoileoin
020 7468 5562
tomaoileoin@davenportlyons.com

Our thanks to Daryl Mylroie of Rolph Judd (020
7556 1500) for his kind assistance as regards
planning law.

Davenport Lyons

30 Old Burlington Street

Whilst the Government are pondering anti-smoking

legislation, Westminster Council have tabled a private

. o : : London W1S 3NL
members bill to ban smoking in public places. Watch this
space! Tel: 020 7468 2600

Fax: 020 7437 8216

Web: www.davenportlyons.com




